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scription is that it should be peaceable. In one of the affidavits filed by 
the United States to prove their possession and control over the Chamizal 
district (that of Mr. Coldwell) we find the following significant state- 
ment: 

In 1874 or 1875 I was present at an interview between my father and Mr. 
Jesus Necobar Y. Armendariz, then Mexican Collector of Customs at Paso del 
Norte, now Ciudad Juarez, which meeting took place at my father's office on this 
side of the river. 

Mr. Necobar asked my father for permission to station a Mexican Custom 
House officer on the road leading from El Paso to Juarez, about 200 or 300 yards 
north of the river. My father replied in substance that he had no authority to 
grant any such permission, and even if he had, and granted permission, it would 
not be safe for a Mexican Customs officer to attempt to exercise any authority 
on this side of the river. 

It is quite clear from the circumstances related in this affidavit that 
however much the Mexicans may have desired to take physical possession 
of the district, the result of any attempt to do so would have provoked 
scenes of violence and the Eepublic of Mexico can not be blamed for 
resorting to the milder forms of protest contained in its diplomatic cor- 
respondence. 

In private law, the interruption of prescription is effected by a suit, 
but in dealings between nations this is of course impossible, unless and 
until an international tribunal is established for such purpose. In the 
present case, the Mexican claim was asserted before the International 
Boundary Commission within a reasonable time after it commenced to 
exercise its functions, and prior to that date the Mexican Government 
had done all that could be reasonably required of it by way of protest 
against the alleged encroachment. 

Under these circumstances the Commissioners have no difficulty in com- 
ing to the. conclusion that the plea of prescription should be dismissed. 

APPLICATION OF THE CONVENTION OF 1884 

Upon the application of the Convention of 1884 to the facts of this 
case the commissioners are unable to agree. 

The Presiding Commissioner and the Mexican Commissioner are of 
the opinion that the evidence establishes that from 1852 to 1864 the 
changes in the river, which during that interval formed a portion of the 
Chamizal tract, were caused by slow and gradual erosion and deposit of 
alluvium within the meaning of Article I of the Convention of 1884. 
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They are further of opinion that all the changes which have taken 
place in the Chanrizal district from 1853 up to the present date have not 
resulted from any change of bed of the river. It is sufficiently shown 
that the Mexican bank opposite the Chamizal tract was at all times high 
and that it was never overflowed, and there is no evidence tending to show 
that the Rio Grande in that vicinity ever abandoned its existing bed and 
opened a new one. The changes, such as they were, resulted from the 
degradation of the Mexican bank, and the alluvial deposits formed on 
the American bank, and as has been said, up to 1864 this erosion and 
deposit appears to come within Article I of the Convention of 1884. 

With respect to the nature of the changes which occurred in 1864, and 
during the four succeeding years, the Presiding Commissioner and the 
Mexican Commissioner are of opinion that the phenomena described by 
the witnesses as having occurred during that period can not properly be 
described as alterations in the river effected through the slow and gradual 
erosion and deposit of alluvium. 

The following extracts from the evidence are quoted by the Presiding 
Commissioner and the Mexican Commissioner in support of their views: 

Jesus Serna. — Q. When the change took place was it slow or violent ? 

A. The change was violent, and destroyed the trees, crops and houses. 

Ynocente Ochoa — Q. When the change took place was it slow or violent ? 

A. As I said before, it was sometimes slow and sometimes violent, and with 
such force that the noise of the banks falling seemed like the boom of cannon, 
and it was frightful. 

E. Provincio — Q. Explain how you know what you have stated. 

A. Because the violent changes of the river in 1864 caused considerable alarm 
to the city, and the people went to the banks of the river and pulled down trees 
and tried to cheek the advance of the waters. I was there sometimes to help 
and sometimes simply to observe. I helped to take out furniture from houses in 
danger and to remove beams of houses, etc. 

Q. When the change took place was it slow or violent? 

A. 1 cannot appreciate what is meant by slow or violent, but sometimes as 
much as fifty yards would be washed away at certain points in a day. 

Q. Please describe the destruction of the bank on the Mexican side that you 
spoke of in your former testimony. Describe the size of the pieces of earth that 
you saw fall into the river. 

A. When the river made the alarming change it carried away pieces of earth 
one yard, two yards, etc., constantly, in intervals of a few minutes. At the time 
of these changes the people would be standing on the banks watching a piece 
going down, and somebody would call " look out, there is more going to fall " and 
they would have to jump back to keep from falling into the river. 
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Q. Do you think that those works were constructed to protect against the slow 
and gradual work of the river or against the floods? 

A. They were made to protect the town from being carried away in the event 
Of another flood like that of '64, because the curve that the river had made was 
dangerous to the town. 

Jose M. Flores — Q. Did the current come with such violence between 1864 
and 1868 that houses and fields were destroyed? 

A. Yes, sir. 

Q. Please describe the manner of the tearing away of the Mexican bank by the 
current when these changes were taking place. 

A. The current carried the sand from the bank and cut in under, and then 
these pieces would fall into the water. If the bank was very high it took larger 
pieces ; say two yards, never more than three yards wide, and where the banks 
were low it took smaller pieces. 

Doctor Mariano Samanieco describes the violence of the change as follows: 

" The changes were to such a degree that at times during the night the river 
would wear away from fifty to one hundred yards. There were instances in 
which people living in houses distant fifty yards from the banks on one evening 
had to fly in the morning from the place on account of the encroachments of the 
river, and on many occasions they had no time to cut down their wheat or other 
crops. It carried away forests without giving time to the people to cut the trees 
down. 

Q. Of the changes of the river that you have mentioned, were they all percep- 
tible to the eye? 

A. Yes, sir. 

The Presiding Commissioner and the Mexican Commissioner consider 
that the changes referred to in this testimony can not by any stretch 
of the imagination, or elasticity of language, be characterized as slow 
and gradual erosion. 

The case of Nebraska v. Iowa (143 IT. S. 359), decided by the Supreme 
Court of the United States in 1892, is clearly distinguishable from the 
present case. In Nebraska v. Iowa the court, applying the ordinary 
rules of international law to a fluvial boundary between two States, hold 
that while there might be an instantaneous and obvious dropping into the 
Missouri River of quite a portion of its banks, and while the disappear- 
ance, by reason of this process, of a mass of bank might be sudden and 
obvious, the accretion to the other side was always gradual and by the 
imperceptible deposit of floating particles of earth. The conclusion was, 
therefore, that notwithstanding the rapidity of the changes in the course 
of the channel, and the washing from the one side onto the other, the law 
of accretion controlled on the Missouri Eiver, as elsewhere. 
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In the present case, however, while the accretion may have been slow 
and gradual, the parties have expressly contracted that not only the 
accretion, but the erosion, must be slow and gradual. The Convention 
of 1884 expressly adopts a rule of construction which is to be applied to 
the fluvial boundary created by the Treaties of 1848 and 1853, and this 
rule is manifestly different from that which was applied in the case of 
Nebraska v. Iowa, in which the court was not dealing with a special con- 
tract. If it had been called upon, in the case just cited, to decide 
whether the degradation of the bank of the Missouri Kiver had occurred 
through a slow and gradual process the answer would undoubtedly have 
been in the negative. , 

In the case of St. Louis v. Rutz (138 U. S. 226) the Supreme Court 
of the United States, dealing with facts very similar to those established 
by the evidence in the present ease, found that the washing away of the 
bank of the Mississippi River did not take place slowly and imperceptibly, 
but, on the contrary, the caving in and washing away of the same was 
rapid and perceptible in its progress; that such washing away of said 
river bank occurred principally at the rises or floods of high water in the 
Mississippi River, which usually occurred in the spring of the year ; that 
such rises or floods varied in their duration, lasting from four to eight 
weeks before the waters of the river would subside to their ordinary 
stage or level; that during each flood there was usually carried away a 
strip of land from off said river bank from 240 to 300 feet in width, 
which loss of land could be seen and perceived in its progress; that as 
much as a city block would be cut off and washed away in a day or two, 
and that blocks or masses of earth from ten to fifteen feet in width fre- 
quently caved in and were carried away at one time. 

If the degradation of the bank of the Mississippi River, above de- 
scribed, was found by the Supreme Court not to be slow and imper- 
ceptible progress, it is difficult to understand how the destruction of land, 
houses and forests, described by the witnesses in the present case, can be 
regarded as examples of slow and gradual erosion. 

Nor can the Presiding Commissioner and the Mexican Commissioner 
give effect to the contention that Mexico must be held to have put a con- 
struction on the words " slow and gradual " in the preamble of the 
Banco Treaty of 1905, which adopted the report of the commissioners 
stating that the changes producing the bancos were due to slow and 
gradual erosion coupled with avulsion, although it is alleged by the 
United States that the erosion in that case was even more violent than 
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that which occurred at the Chamizal. The report rendered by the com- 
missioners to their respective governments in no way discloses any facts 
tending to show the nature and extent of the erosive changes, and prop- 
erly so, because that was not material to the question to be decided. It 
is true that, by making a minute examination of the plans accompanying 
the report, the actual extent of the erosive changes might have been 
ascertained, but there certainly was nothing in the question submitted to 
the governments for solution to necessitate, or even to suggest, such an 
inquiry. 

It has also been contended on behalf of the United States that before 
the signing of the Treaty of 1905, the Mexican Government had re- 
ceived the opinion of the American commissioner in the Chamizal case, 
which asserted that if the erosion in Chamizal was not slow and 
gradual, then a fortiori the erosion which had formed the bancos in the 
lower part of the river could not be slow and gradual. The effect of this 
assertion on the part of the American Commissioner, however, was coun- 
teracted by the reply of the Mexican Commissioner, who argued that 
there was no similarity between the two cases and no inconsistency be- 
tween his report on the bancos and his attitude in the Chamizal case. 
Under these circumstances it is reasonable to conclude that the Mexican 
Government adopted the view of their commissioner, and in any event, 
it cannot be successfully contended that in assenting to the language of 
the preamble of the Banco Treaty it was precluded from contending 
that the Chamizal case was of a different nature. 

It has been suggested, and the American Commissioner is of opinion, 
that the bed of the Eio Grande as it existed in 1864, before the flood, 
can not be located, and moreover that the present Commissioners are not 
authorized by the Convention of the 5th December, 1910, to divide the 
Chamizal tract and attribute a portion thereof to the United States and 
another portion to Mexico. The Presiding Commissioner and the Mexi- 
can Commissioner can not assent to this view and conceive that in divid- 
ing the tract in question between the parties, according to the evidence 
as they appreciate it, they are following the precedent laid down by the 
Supreme Court of the United States in Nebraska v. Iowa, above cited. 
In that case the court found that up to the year 1877 the changes in the 
Missouri River were due to accretion, and that, in that year, the river 
made for itself a new channel. Upon these findings it was held that 
the boundary between Iowa and Nebraska was a varying line in so far as 
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affected by accretion, but that from and after 1877 the boundary was not 
changed, and remained as it was before the cutting of a new channel. 
Applying this principle, mutatis mutandis, to the present ease, the Pre- 
siding Commissioner and Mexican Commissioner are of opinion that the 
accretions which occurred in the Chamizal tract up to the time of the 
great flood in 18C4 should be awarded to the United States of America, 
and that inasmuch as the changes which occurred in that year did not 
constitute slow and gradual erosion within the meaning of the Convention 
of 1884, the balance of the tract should be awarded to Mexico. 

They also conceive that it is not within their province to relocate that 
line, inasmuch as the parties have offered no evidence to enable the Com- 
missioners to do so. In the case of Nebraska v. Iowa the court contented 
itself with indicating, as above stated, the boundary between the two 
States and invited the parties to agree to a designation of the boundary 
upon the principles enunciated in the decision. 

The American Commissioner dissents from the above holding, for the 
reasons given in his subjoined memorandum, and is of opinion that all 
the changes which have taken place at the Chamizal since 1852 were 
due to slow and gradual erosion and deposit of alluvium, within the 
meaning of the Convention of 1884. 

He is further of opinion that the Commissioners have no jurisdiction 
to separate the Chamizal tract, and award a portion* to the United States 
and a portion to Mexico, and, in view of his conviction that the position 
of the river bed in 1864 can not be ascertained, he considers that the 
award of the majority of the Commissioners can not be made effective. 

Wherefore the Presiding Commissioner and the Mexican Commis- 
sioner, constituting a majority of the said Commission, hereby award and 
declare that the international title to the portion of the Chamizal tract 
lying between the middle of the bed of the Eio Grande, as surveyed by 
Emory and Salazar in 1852, and the middle of the bed of the said river 
as it existed before the flood of 1864, is in the United States of America, 
and the international title to the balance of the said Chamizal tract is in. 
the United States of Mexico. 

The American Commissioner dissents from the above award. 

El Paso, 15th June, 1911. 

E. Lafleur, 
(Signed) Anson Mills, 

F. B. Poga. 



